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PROLOGUE

For more than a year the Mayors’ Think Tank of Northeast Ohio has prioritized reviewing the
impact of term limits and the overuse of constitutional amendments and their impact on municipal
home rule. The resulting document, Policy Statement #10, “Exploring the Balance of Power
between Local and State Government” reflects information the Mayors received from a variety of
speakers knowledgeable about state and local government, along with relevant publications, and
presents their findings and recommendations.

The following speakers appeared before the Mayors to present information and discuss the
relationship between term limits, overuse of constitutional amendments, and municipal home
rule.

John Gotherman, Legal Counsel, The Ohio Municipal League

Dr. James B. Tinnin, Director Emeritus, Center for Public Administration and Public
Policy, Kent State University

William Knoble, Former Mayor, City of Rocky River

Dr. Vernon Sykes, Representative, Ohio General Assembly

Eugene Kramer, Attorney specializing in municipal practice

Ken Fisher, Law Director, City of University Heights.

The speakers confirmed the mayors’ concerns that municipal home rule powers are steadily being
eroded in Ohio. They gained insight into the impact of term limits on the state legislative
process, and the inexperience and uncertainty leading to “legislating” through constitutional
amendments.

In addition to hearing guest speakers, the mayors reviewed papers, documents, relevant
information from books and articles to expand their knowledge of the topics under review for
Policy Statement #10.

The mayors once again utilized the research expertise of Kent State University staff and graduate
students in the Center for Public Administration and Public Policy to develop the ideas generated
during the study into this Policy Statement #10. Graduate Student Sayantani Satpathi attended all
the meetings and compiled the background information on home rule, constitutional amendments,
and term limits in Ohio. Graduate students Victoria Ceban and Sam Janson joined the group last
fall. Miss Ceban contributed to the discussions and organization of the paper. Mr. Janson
designed the cover and helped edit the final paper. The research provides a means for mayors to
synthesize the information findings and recommendations they can communicate to other mayors,
their citizens, the Ohio Legislature, and the media, and other related organizations.

Policy Statement #10 may be also accessed through the Center’s website at www.kent.edu/cpapp.
If you have any questions regarding the policy statement or the Mayors’ Think Tank, please do
not hesitate to contact me.

Dr. M. Melinda Holmes

Assistant Director

Center for Public Administration and Public Policy
Kent State University

Kent, OH 44242

(330)672-7148

mholmes@kent.edu



mailto:mholmes@kent.edu

MAYORS’ THINK TANK MEMBERS WHO HAVE CONTRIBUTED TO AND
SUPPORT POLICY STATEMENT #10: “EXPLORING THE BALANCE OF POWER
BETWEEN LOCAL AND STATE GOVERNMENT”

Marlene Anielski Debora Mallin

Mayor, Village of Walton Hills Former Mayor, City of Bedford Heights
Lydia Champlin Katherine Procop

Former Mayor, Village of Chagrin Falls Mayor, City of Twinsburg

William Currin Beryl E. Rothschild

Mayor, City of Hudson Mayor, City of University Heights
William Knoble Georgine Welo

Former Mayor, City of Rocky River Mayor, City of South Euclid

Michael Lyons Stanley Umpleby

Mayor, Village of Richfield Former Mayor, City of Brunswick

Field Representative
The Ohio Municipal League

PAST POLICY STATEMENTS FROM THE MAYORS’ THINK TANK
www.kent.edu/cpapp/mayorsthinktank

e The Ohio Open Records Law (HB 696), 1995 (#1)

e Workers” Compensation, 1996 (#2)

e The Police and Fireman’s Disability Fund, 1997 (#3)

e The Ohio Building Code Standards, 1998 (#4)

e Transportation Funding Issues, 1999 (#5)

e Electric Deregulation, 2000 (#6)

e Stormwater Management, 2002 (#7)

e A Wake Up Call for Economic Development in Northeast Ohio, 2003 (#8)

e Intertwined—Ohio State Taxation, School Funding and Economic Development
Polices as They Affect Local Government, 2005 (#9)



Executive Summary

In the summer of 2006, mayors of Northeast Ohio were deliberating on the issues that
impact the state’s economy and quality of life for all the citizens of Ohio: adequate
funding for education K-12: investing in higher education in the state’s colleges and
universities; retaining existing businesses and industries (particularly employment
opportunities) with the desire to attract new enterprises to locate in Ohio. They identified
three factors that they believe contributed to the decline of Ohio’s economy and quality
of life: term limits for state elected officials, the overuse of constitutional amendments
and the erosion of municipal home rule. For that reason, this report has been divided

accordingly.

Part One:

Term Limits

The provision of Term Limits allows members of the Ohio House of Representatives to
stay in office for four two-year terms (8 years) and members of the Ohio Senate to two
four-year terms (8 years). The measure took effect with the 120th General Assembly
(1993-1994). As a result, the 123rd General Assembly (1999-2000) was the last term for
many members who were in the House and Senate for many years. Ohioans were drawn
to the term limit movement due to revelations of wheeling and dealing by veteran

members of Congress and the General Assembly.

Term Limits also stated that in the case of members appointed to office in midterm, those
partial sessions would not count toward the term limit. So depending on when they were
appointed a house member may actually serve for 10 years or a senator for 12 years (if
they are appointed at the beginning of a General Assembly).

This notion of term limits has an instinctive appeal for the voter, who sees such limits as
making the legislature less powerful and restricting what is a negative perception of
“politics as usual.” As Greenblatt notes, “...the public got what it asked for, if not what it

deserves” (Governing, 2006, p. 28).



What the public deserves is a cadre of state legislators with the will to put the good of the
people ahead of individual political careers. The public deserves a state legislature that
understands the history behind issues, with experienced leadership (exerting power and
influence) that can build coalitions around specific issues. The public deserves a
legislature that gives thoughtful consideration to issues, seeking information and data to
make informed decisions. The public deserves a state legislature that has the political

will and courage to tackle the tough issues and come up with a solution.

What the public asked for, and got, is a legislature that continues to “reinvent the wheel”
because term limits destroy the institutional knowledge on issues necessary to move
toward recommendations and decisions. What the public got is a legislature with a
significant percentage of inexperienced legislators after every statewide election. These
newly elected legislators find it difficult to tackle complex issues when basic processes
and procedures are foreign to them. By the time they begin to grasp the nuances of
“legislating,” the prospect of the end of their term diverts their attention from matters of

state to the continuation of their political careers.

Part Two:

Overuse of Constitutional Amendments

The Mayors observed the recent trend to deal with issues through constitutional
amendments decided by a statewide vote rather than dealing with issues through
legislation decided by the Ohio Legislature. They contend that such efforts occur
because of the abdication of responsibilities by state legislators to deal with certain issues
in the General Assembly. When issues are decided by constitutional amendment, it is
nearly impossible to modify or repeal decisions or programs that do not work in practice

as well as in theory.

The second disadvantage of “using constitutional amendments to legislate” is the impact
on municipal home rule. By the very nature of a constitutional amendment on the ballot,

an issue is presumed to have state-wide rather than purely local significance. The mayors



time campaigning and raising campaign funds. The end result of term limits seems to be
like the old game of musical chairs, where elected officials rotate among the different
state offices and legislative positions when the “term limit bell” rings. The focus is
misplaced on assuring they find themselves a new chair rather than considering how the
beat of the music impacts their constituents at home.

The inability of state legislators to legislate the substantive issues affecting Ohio has led
to another phenomenon: the overuse of constitutional amendments to accomplish
changes in law when the legislature refuses and/or is unwilling to deal with an issue. In
the 1976 elections Ohio voters approved a constitutional amendment (HB 920) which
caps the amount of money school districts can receive from property taxes, regardless of
increases in property valuation. Also considered on the same ballot this year were a
constitutional amendment and a change in the law to ban smoking in all public places in
the state. The legislation won over the constitutional amendment in that instance, yet
confusion about implementation and enforcement still exists. The Mayors see the
prevalence of proposed constitutional amendments as “back-door” legislation to
accomplish what the Ohio Legislature will not address. Of course, the disadvantage of
“legislating through the Constitution” is that once the amendment is approved by voters,
a Herculean effort would be required to get the voters back to the voting booth to rescind
or otherwise amend issues resolved through a constitutional amendment.

So why are Mayors concerned about term limits and the overuse of constitutional
amendments in the Ohio Legislature in Columbus? The most serious consequence,
according to the Mayors, is the accelerating erosion of municipal home rule in Ohio.
Since the Ohio Constitution was amended in 1912 (Article XVI1II, Section 3), the right of
municipalities to govern themselves (without conflicting with state law) has been held
sacrosanct by Ohio mayors, municipal officials, and the Ohio Municipal League.

Mayors are elected to ensure, among other things, effective and efficient delivery of
services, economic stability, and a satisfactory quality of life for all citizens. They
believe term limits and overuse of constitutional amendments are eroding municipal
home rule powers guaranteed in the Ohio Constitution, and resulting in diminished power
of mayors to control local issues that affect citizens in their municipalities.

Methodology

To begin exploring in-depth the issues of term limits, overuse of constitutional
amendments, and impact on municipal home rule, the Mayors reviewed written articles
and invited a number of speakers to address the topics. They began by having speakers
address the history of municipal home rule in Ohio. This background information was
followed by speakers who could speak to the immediate impacts of term limits, overuse
of constitutional amendments, and state-wide legislation which pre-empts issues of local
municipal concern.

The following speakers addressed the Mayors’ Think Tank:
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John Gotherman, Legal Counsel, The Ohio Municipal League

Dr. James B. Tinnin, Director Emeritus of the Center for Public Administration and
Public Policy at Kent State University

William Knoble, Former Mayor, City of Rocky River

Rep. Vernon Sykes, The Ohio General Assembly

Eugene Kramer, Attorney specializing in municipal practice

Ken Fisher, Law Director, City of University Heights.

Presentations by these speakers and ensuing discussions emphasized a variety of threats
to municipal home rule that currently exist. The first presentation by John Gotherman
described the history of municipal home rule in Ohio, and reviewed court decisions that
have negatively impacted municipal home rule.

Dr. James B. Tinnin presented the development of municipal government in Ohio: the
derivation of powers to cities and villages, and different forms and structures for
municipal government in Ohio. Municipalities may be statutory or charter; may be
structured as Mayor-Council or Council-Manager forms of government; may be strong
mayor or weak mayor forms of government (depending on whether ‘governing powers”
are concentrated in the mayor’s position, or diffused among several elected officials in
the city or village.).

Dr. Vernon Sykes, State Representative, brought to the Mayors the perspective of a state
legislator who was term-limited and had to leave the legislature after eight years. Eight
years later, in 2006, he ran for election to the legislature and won again. He spoke to the
ramifications of term limits on day-to-day operations in the state legislature. While he
admitted originally being a proponent of term limits, he has changed his opinion. In the
Legislature, he has seen that lack of institutional memory, history, and experience has
hampered the political process in Columbus. He now supports extending term limits to
twelve years.

Regarding the role of lobbyists, Rep. Sykes noted that while lobbyists may have more
knowledge about issues than some legislators, developing trust is a huge factor between
lobbyists and legislators and among legislators themselves. He observed that mayors are
generally not effective in lobbying the Legislature. To be effective, they need to
demonstrate that they have money or votes available. In his opinion, there are generally
two roles that may be assumed by legislators: (1) Trustee: consider themselves lucky to
be elected and want to do what’s best; (2) Delegate: have been elected to the legislature
to do what the people want.

Attorney Kramer and Attorney Fisher both addressed current legislation and court cases
that have had a negative impact on municipal home rule. Each pointed out that because
the Ohio Legislature is dominated by rural interests, many legislators have little concern
that their actions may not be well-received by municipal leaders. The speakers also noted
that many members of the legislature are former township trustees, which further dictates
their interests to rural and township priorities rather than municipal concerns. As a result,
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the speakers pointed out that it is difficult to convince leaders with municipal government
experience to run for the state legislature.

Upon completion of their research, the Mayors developed findings and recommendations
to address the problems of term limits, erosion of municipal home rule, and overuse of
constitutional amendments which are included in this paper.

This paper will provide some detail on the development of municipal government and

home rule in Ohio and look at difficulties experienced by mayors operating in the current
legislative environment.

Background and History

Prior to the Constitutional Convention of 1912, Ohio’s local governments, including
municipal corporations, were governed by “Dillon’s Rule.” (1 Dillon, Municipal
sCorporations 449 [5™ ed.] 1911, Ravenna v. Pennsylvania Company (1887), 45 Ohio St.,
p. 118) Dillon’s Rule stated that a municipal corporation possesses (i) powers that are
expressly granted by the state; (i) powers that may be implied from the express powers,
and (iii) powers that are essential to carry out the express powers. According to the
previous common laws, there was no inherent power. Doubtful claims of power were
resolved against the exercise of power by the municipal corporations or other units of
local government (Gotherman, 2002).

Leqislative Charters-Population Classifications

Early municipal corporations were individually chartered by law by the Ohio General
Assembly. Later these individual charters gave way to classifications of municipal
corporations by population (pp.1). But in any case, the Ohio General Assembly
controlled the local municipalities’ powers and structures of their government. This gave
rise to political and other forms of abuses, and so to counter these problems in 1851,
Section 1 of Article XVIII was enacted which prevented the General Assembly from
passing special act conferring corporate powers. Along with it, Section 6 of Article XIIII
of the 1851 Ohio Constitution was incorporated that ordained: “The General Assembly
shall provide for the organization of cities and incorporated villages, by general law....”
(Gotherman, 2002, p. 2).

Later, two cases in 1902, State, ex rel. Knisely, v. Jones, 66 Ohio St. 453, and State, ex
rel. Attorney General, V. Beacom, 66 Ohio St. 491, set the stage for reforms that declared
municipal statutes based on population classification to be invalid as special acts.
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The Home Rule Amendment:

In the early 20" century, many Ohioans started critiquing the existing state Constitution.
They opined that in an era of rapid change caused by industrialization, immigration and
urbanization, the government should do more to protect their citizens’ rights and uphold
the nation’s moral values. As a result of these demands Ohio voters approved the creation
of a new Constitutional Convention.

The Constitutional Convention met at Cincinnati, Ohio on January 12, 1912 and by
September 12 of the same year proposed 41 potential amendments, including one on
Municipal Home Rule, to the citizens of Ohio. The Municipal Home Rule amendment or
Article XVIII was passed, and continues to the present, with slight amendments over the

years (p. 2).

The municipal home rule amendment is expressly stated in Article XVIII, Section 3 of
the Ohio Constitution:

“Municipalities shall have the authority to exercise all powers of local self-government
and to adopt and enforce within their limits such other local, policy, sanitary, and other
similar regulations, as are not in conflict with general laws.”

According to John E. Gotherman, Counsel to the Ohio Municipal League, there were
three purposes that prompted the adoption of the home rule amendment:

(1) To free municipalities from control by the General Assembly and state officials
with matters relating to the local affairs (powers of local self-government).

(2) To allow the adoption of municipal charters to provide for the structure and
organization of the municipal governments.

(3) To facilitate the ownership and operation of utilities by municipalities.

The development and passage of the municipal home rule amendment in 1912 was
greatly influenced by the efforts of a Cleveland attorney, Newton D. Baker. Mr. Baker
served as municipal attorney and solicitor in the City of Cleveland and was active in the
Cuyahoga County Democratic Party. He was a firm believer in the home rule form of
government and helped outline the state amendment for municipalities to govern
themselves (May, A. R., 2007, p. 1-2).

The phrase “Home Rule” means “local self-government,” where decisions specifically
for the community are decided in the community. According to the 1912 Constitutional
amendment, Ohio cities and villages can practice local self-government from the moment
they are created (p. 23). The word “local’ here is significant because it implies that Ohio
cities and villages can deal with local issues only and not state-wide issues. Child
adoption, for instance, is an example of state issue. Municipal government is the only
kind of local government which is created with home rule powers. Counties and
townships were not created by the Home Rule provision, but they can acquire some
power of self governance by having the right to change their government. As of January
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1, 2001 only one county and 14 townships had earned the right to practice limited self-
government. Cities and villages have home rule. Other kinds of local government,
including school districts and other special purpose districts, cannot even acquire limited
home rule (p. 23, 24). In the Ohio Constitution, the designation of “city” or “village” is
determined by population. Incorporated municipalities under 5000 population are
villages; municipalities 5000+ are cities. There are 940 municipalities in Ohio. Of those,
239 are cities and 701 are villages. Of the 701 villages, 253 have less than 500
population; in fact, the population of 19 villages is fewer than 100 people (The Ohio
Municipal, Township, and School Board Roster, Ohio Secretary of State, 2004-2005,
citing 2000 census statistics).

There is no relevant population determinant for counties or townships. Created as early
subdivisions of the state, counties and townships are unincorporated governments defined
primarily by boundaries. Township boundaries have changed as portions of townships
were annexed by neighboring municipalities, or merged with them to create a single
municipal corporation. Townships historically were thought of as rural in character, and
sparsely populated. Today, there are approximately 50 “urban” townships in Ohio, some
with a population of 50,000 or more.

Townships received limited ability to control their own affairs (to a certain extent) in
1991, which was increased in 1999. In 1991 the General Assembly passed legislation
that granted townships with limited self-government. It conferred, among other things,
the right to legislate. Township laws are called “resolutions.” Although the scope of the
legislation was limited to enforcing fines and misdemeanors, the ability to legislate was a
major change to township government in Ohio.

In 1999 state legislators used the term “Limited Home Rule” instead of “Limited Self-
Government,” a change which contributed nothing but confusion. The new status “home
rule” was granted to townships with the old status (self-government). Among other
things, the 1999 legislation increased townships’ ability to regulate construction by
private contractors and carry out their own construction projects (p. 4).

Limited Self-Government for Townships (1991)

Ohio townships had no authority to control their affairs until the year 1991 (when they
received some of the powers) with additional powers granted in 1999. The Ohio General
Assembly in 1991 made Limited Self-Government available to townships. With the
voters’ approval the townships became a little more like the municipal governments. The
Board of Trustees gained power to legislate more township issues. Such a step allowed
for more effective township governments, and prevented the spread of municipal
governments. Yet with the limited ability to enact laws, townships become “servants of
the state” (p. 80). The 1991 legislation prevented the township governments from
enacting the following laws:

e Change the township form of government in any way.
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e Establish, administer, or change construction or urban development laws,
including:
e Subdivision regulations
e Road construction standards
e Water and sewer regulations
e Urban sediment rules
e Storm water or drainage regulations
e Building standards and codes
e Other standard codes
e Enact laws dealing with major crimes, imposing fines over $1000 and jail
sentences.
e Prohibit hunting and sale/ownership of guns.

Limited Home Rule for Townships (1999)

Legislation (House Bill 187) that became effective on September 20, 1999 enabled
townships to become similar to municipal governments. The law expanded the 1991
statute that gave townships Limited Self-Government.

Townships’ “Home Rule” was substituted for “Limited Self-Government.” This allowed
township advocates (like municipal advocates) to boast of having Home Rule.

Yet mayors and municipal leaders of Ohio have felt disenchanted over the years by the
gradual erosion of home rule. The most recent issues creating concern about eroding
municipal home rule include Cable Television Franchise agreements; eminent domain;
location of gas well drilling; employee residency requirements; building code standards;
“red light” traffic enforcement cameras; and concealed carry of weapons. The mayors
argue that the overuse of constitutional amendments and term limits has often prevented
them from taking effective actions on important local issues that would impact the
economy and quality of life for all citizens.

County Home Rule:

The Ohio Constitution offers limited self-government to counties. Counties can enact
their local laws if they decide on making changes to their government. They may either
(1) adopt an alternative form of government, or (2) adopt a charter. However, it was only
under exceptional circumstances (never been met so far) that county laws may supersede
municipal ordinances or township regulations. A “special circumstance” constitutes
transfer of certain municipal and township responsibilities to the county government.
Voters, for example, could approve a county charter that allows a county to be in sole
charge of county-wide water supply and distribution. No county has adopted an
alternative form of government. Only Summit County has adopted a charter and it
assumed no township or municipal functions.
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When approved by the voters, a charter is like a constitution. By 2001, there were 238
charter municipalities in Ohio. This included 182 cities and 56 villages with population
ranging from 650,000 (City of Columbus) to 29 (Village of Miltonsburg in Monroe
County). (Ohio Municipal, Township, and School Board Roster, 2004-2005, Ohio
Secretary of State, citing 2000 census) The first municipal charters were adopted by
cities of Cleveland, Dayton, Lakewood, Middletown, and Springfield. Many attempts
have been made to adopt county charters. Charter questions have been put on the ballot in
eleven Ohio counties, but in all but one (Summit County) they have failed. Summit
County voters approved their charter in 1978.

Term Limits

The notion of term limits has an instinctive appeal for the voter, who sees such limits as
making the legislature less powerful and restricting what is a negative perception of
“politics as usual.” As Greenblatt notes, “...the public got what it asked for, if not what it
deserves” Governing, 2006, p. 28).

What the public deserves is a cadre of state legislators with the will to put the good of the
people ahead of individual political careers. The public deserves a state legislature that
understands the history behind issues, with experienced leadership (exerting power and
influence) that can build coalitions around specific issues. The public deserves a
legislature that gives thoughtful consideration to issues, seeking information and data to
make informed decisions. The public deserves a state legislature that has the political
will and courage to tackle the tough issues and come up with a solution.

What the public asked for, and got, is a legislature that continues to “reinvent the wheel”
because term limits destroy the institutional knowledge on issues necessary to move
toward recommendations and decisions. What the public got is a legislature with a
significant percentage of inexperienced legislators after every statewide election. These
newly elected legislators find it difficult to tackle complex issues when basic processes
and procedures are foreign to them. By the time they begin to grasp the nuances of
“legislating,” the prospect of the end of their term diverts their attention from matters of
state to the continuation of their political careers.

As the years pass by, many Ohio mayors and municipal leaders feel disappointed that the
Ohio Legislature continually fails to take any action on important issues that impact the
state’s economy and quality of life for all its citizens. The Mayors attribute the inaction of
the Ohio legislature regarding substantive issues in large part to term limits passed by the
Ohio voters in a statewide election in 1992.

The mayors point out that the voters already have an effective means of imposing term
limits on elected officials through the election process. But it seems voters were lured by
the prospect of putting a process in place which would assure that elected officials were
not allowed more than eight consecutive years in the same office.
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Term Limits allow members of the Ohio House of Representatives to stay in office for
four two-year terms (8 years) and members of the Ohio Senate to two four-year terms (8
years). The measure took effect with the 120th General Assembly. As a result, the 123rd
General Assembly was the last for many members who were in the House and Senate for
many years. Ohioans were drawn to the term limit movement due to revelations of
wheeling and dealing by veteran members of Congress and the General Assembly.

The provision, however, stated that in the case of members appointed to office in
midterm, those partial sessions would not count toward the term limit. So depending on
when they were appointed a house member may actually serve for 10 years or a senator
for 12 years (if they are appointed at the beginning of a General Assembly).

1996 was the first year term limits took effect not only in Ohio but across the country. In
Maine, 26 House members and four senators were ineligible to run for re-election in
1996. In California, 22 members of the Assembly could not run. The tempo increased
dramatically in 1998 when time ran out for another 204 members in both chambers in
California, Colorado and Maine, the Missouri Senate, and the Arkansas, Michigan and
Oregon House chambers. The 1998 term limit casualty list hit the hardest in the Arkansas
and Michigan Houses: half of Arkansas's 100 House members and 64 of Michigan's 110
members could not run for re-election in 1998. Among the departing members in
Colorado were the Speaker of the House, the President of the Senate, majority leaders in
both chambers as well as the House minority leader, four of the six budget committee
members and more than half of the 26 committee chairs. In 2000, term limits took effect
in an additional five states: Arizona, Florida, Montana, Ohio and South Dakota. Florida
and Ohio were hit hardest -- half the House was ineligible to run for re-election. A total
of 380 legislators in 12 states were ineligible to run in 2000 (the statistical breakout for
Ohio is not available).

In the year 2000 the Ray C. Bliss Institute of Applied Politics at the University of Akron
published a report based on a two-year study of the impact of legislative term limits in the
Ohio General Assembly. The study was conducted as part of the Joint Project on Term
Limits, a collaboration of the National Conference of State Legislatures, the Council of
State Governments, the State Legislative Leaders Foundation, and state legislative
scholars from across the country (p. 1).

The assessment was divided into three parts: survey of the attitudes of Ohio citizens

toward term limits; surveys of the attitudes of Ohio leaders; and information on the
impact of term limits on the performance of the legislature (p. 2).

Public Attitudes on Legislative Term Limits: Constitutional Amendment in 1992

In a survey conducted in the year 2000, the citizens of Ohio approved of legislative term
limits.... Overall, survey respondents believed that term limits produce good government
and help the state. However the report also found that there is potential support for
extending term limits from 8 years to 12 years. Results of the study are indicated below:
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Support for Term Limits: Ohioans express strong support for legislative term limits
(Figure 1).
e 47% of Ohioans approve of term limits (27% “strongly approve” and 20%
“somewhat approve”).
e 27% disapprove of term limits (10% “somewhat disapprove” and 17% “strongly
disapprove”).
e One-quarter of the respondents had no opinion on term limits (p. 2).

Figure 1. Overall Opinion On Term Limits, Ohio Citizens
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: These results are based on a state survey conducted by the Ray C. Bliss Institute of Applied Politics and
the Center for Policy Studies of The University of Akron in March and April, 2005. The overall sample
size was 1317 respondents, comprised of a statewide sample and several regional over-samples. For this
report the data set was weighted to produce a representative sample of the entire state with an error rate of
less than +/- 3 % i 95 samples out of a hundred. (For more details, see

www uakron eduwbliss/research php).

Public View of Effects of Term Limits: The results of the 2000 survey showed that
Ohioans largely see positive effects from term limits (Figure 2) 2.

e 31.7% of the Ohioans considered it to have brought fresh ideas into the legislature

e 23.1% of the Ohioans felt that term limits increased the number of “citizen
legislators™

o 22.9% believed term limits had not reduced the effectiveness of the legislature

e 20% opined that term limits have increased the responsiveness of the legislature
to the public

e 18.2% of Ohioans thought that term limits did not reduce wisdom and experience
in the legislature
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e 0.3% Ohioans felt that term limits have actually increased the power of special
interests (p. 3).

Figure 2. Specific Impacts of Term Limits, Ohio Citizens
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respondent to disagree with the statement in order to indicate approval. The items were rotated so that all
respondents did not answer the questions in the same order.
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Impact on the State of Ohio: Ohioans overwhelmingly believe that term limits have a
positive effect on the state of Ohio (Figure 3)°.
e Almost two-thirds of the respondents (66.8%) said that term limits produced
“good government and helped the state,”
e one-third said that term limits produced “poor government and hurt the state”
(33.2%) (p. 4).
Figure 3. Perceived Overall Effect on Term Limits, Ohio Citizens
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The report was able to discern how public support for term limits can be associated with
social characteristics of the public. A majority of respondents with at least some college
education approve of term limits, with a 58% approval for college graduates. Higher
income respondents (above $36,000/year) are also more likely to approve of term limits.
Less educated and affluent Ohioans are somewhat less approving of term limits. A
majority of respondents 35 to 54 years of age approve of term limits, with younger and
older respondents approving less. Union members, women, and white born-again
Christians are somewhat less approving of term limits than other Ohioans. So are
African-Americans, while almost half of African-Americans reported having no opinion
on the subject. A majority of the residents of central, northwestern, and southeastern Ohio
approve of term limits, but slightly less than one-half approve in northeastern and
southwestern Ohio (p. 5).

Changing Term Limits: The survey respondents were also asked their views about
changing term limits.

e 72% of Ohioans want to keep term limits as they are
e 11% support extending the term limits from eight to twelve years
e 129% want to repeal term limits (p. 5).

In his presentation to the Mayors” Think Tank, Rep. Sykes suggested one manifestation
of term limits is that some legislators feel that if they expend energy and political clout to
introduce or sponsor a bill and garner the necessary votes for passage, term limits will
preclude their being able to monitor and protect the resulting legislation. Greenblatt
recounts an instance of just such a situation in the Maine legislature, which he calls the
phenomenon of the “orphaned program.” The Maine example cites a program of early
childhood intervention, championed by Steven Rowe. He and cosponsors of the bill were
“term-limited out” of the legislature. In the absence of proponents of the program,
funding was cut by more than a third, with additional cuts under consideration
(Governing, 2006).

Another concern about the impact of term limits is the growing power of lobbyists
representing a variety of special interest groups. With term-limited legislators unable to
build and sustain institutional knowledge essential to dealing with complex issues, the
people who do have that knowledge are the lobbyists. There is fear that not only do
lobbyists influence legislation to reflect their interests, they may actually write the
legislation. The Ohio electric deregulation legislation in 2000 is often used as the
example of “extreme lobbyism,” where it is commonly acknowledged that energy
company attorneys wrote that particular legislation. Other examples of undue influence
of lobbyists on state legislation include AT&T, and building standards. A major factor in
the strength of lobbyists is their use of funds to influence legislation and contribute to
political campaigns (the latter commonly called “pay to play”). However, Greenblatt
notes that term limits have been a “mixed bag” for lobbyists, in that they must constantly
reintroduce themselves to new legislators and find it difficult to develop “cozy
relationships with a few key chairmen” (Governing, 2006, p. 26).
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A final concern is that the committee process of introducing and subsequently crafting a
bill is deteriorating. Because legislators have less depth of knowledge of what is in the
proposed legislation, bills are sometimes sent out of committee prematurely, with the
expectation that mistakes of inexperience will be amended on the floor. Bills are kept
continually moving, victims of the “speed trap” brought on by term limits. Thus more
legislators are able to “make their marks” during the brief time they have in office
(Governing, 2006, p. 27).

The Cleveland Plain Dealer noted in an article following statewide elections that Ohio’s
Democratic and Republican leaders agree that term limits should be extended to twelve
years from the current limit of eight years. They argue the extension is needed to reduce
shortsightedness and partisan discord in the legislature. (January 2007) As Greenblatt
notes, “It shouldn’t come as a surprise that short-term legislators aren’t prone to engage
in long-term thinking” (Governing, January 2006, p. 24). Ohio’s Democratic and
Republican leaders went on to note, “Ohio’s complex issues...require a depth of
knowledge that is enriched by experience.” They further state that historical and
institutional knowledge is lost. “The focus is almost entirely on political advantage rather
than policy advancement” (Cleveland Plain Dealer, January 2007).

While few people believe that voter sentiment would tolerate a repeal of term limits, Rep.
Sykes joins Governor Strickland and the Ohio Democratic and Republican leadership in
supporting extension of term limits to twelve years. House speaker John Husted is
undecided on the issue, but insists that any effort to extend term limits be accompanied
by reform of the way districts are drawn (Cleveland Plain Dealer, January 2007).

Overuse of Constitutional Amendments

The Mayors have observed with dismay the recent proliferation of issues decided through
a statewide vote on constitutional amendments rather than being dealt with in the Ohio
Legislature. They contend that such efforts occur because of the abdication of
responsibilities by state legislators to deal with certain issues in the General Assembly.
When issues are decided by constitutional amendment, it is nearly impossible to modify
or repeal decisions or programs that do not work as well in practice as in theory.

The second disadvantage of “using constitutional amendments to legislate” is the impact
on municipal home rule. By the very nature of a constitutional amendment being on the
ballot, an issue is presumed to have state-wide rather than purely local significance. The
mayors see such constitutional amendments as a direct threat to municipal government
home rule powers, removing the ability of municipal governments to decide issues
deemed to be of local significance.

The Mayors point out four recent constitutional amendments on the ballot as examples of
the harm of “legislating through constitutional amendments.”
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The Tax Expenditure Limitation (TEL) Amendment: In 2006 the TEL amendment
proposal was a centerpiece of the campaign of Kenneth Blackwell, candidate for
governor of the State of Ohio. Critics around the state launched major publicity efforts to
highlight disadvantages of the proposed amendment. The amendment would have
capped maximum spending for state and local governments at a rate of 3.5 percent per
year, or a maximum percentage increase in expenditures to the rate of population increase
and the inflation rate; whichever percentage is greater than the TEL spending ceiling, or
lid.

Analysis showed that if provisions of the TEL amendment had been in effect between
1996 and 2005, the 3.5 percent limit on spending would have been in effect every year
except 2001. The TEL would have restricted local governments’ ability to manage their
own fiscal affairs. In short, beyond the practical impact of the TEL amendment, there
were implications about its impact on the state of representative democracy in the state of
Ohio and the meaning of home rule (Cleveland State University News Release, 2006,
accessed on Web 5/30/08).

House Bill 920: “Approved by the Ohio General Assembly in 1976, HB 920 fixes tax
levies at property values in effect at the time of passage. Schools have argued that this
provision prevents revenues from keeping up with inflationary costs and growth in their
districts. Additionally, HB 920 negatively impacts schools due to the manner in which
the state’s school foundation formula is computed (Karl L. Keith, Montgomery County
Auditor, accessed on Web 5/30/08).

The continued effect of HB 920 is to keep local school districts leashed to the ballot
through renewal levies. (Cleveland State University News Release, accessed on Web
5/30/08) The result is that property owners are repeatedly asked to pass levies to support
their local school district. Many of these levies continue to fail because property owners
are already “taxed out” and “vote their pocketbooks.”

Ohio’s Indoor Smoking Ban: Passed by Ohio voters on November 6, 2006 creating a
ban on indoor smoking in Ohio effective December 7, 2007 and documented in a new
Chapter 3794 of the Ohio Revised Code. This new law requires “public places” and
“places of employment” to prohibit indoor smoking. These businesses must also post “no
smoking” signs providing the telephone number 1-866-559-6446 to report violations, and
remove ashtrays and other smoking receptacles (Ohio Smoking Ban, accessed on Web
5/30/08).

Critics of the smoking ban cite negative impacts on business at such establishments as
restaurants, bars, bowling alleys, and private clubs. In the case of private clubs (e.g.,
veterans’ halls) the application of the ban has been characterized as taking away freedom
to choose whether the membership prefers a smoking or non-smoking facility.

Ban on Gay Marriage: Passed by Ohio voters in November 2004, the issue reads “Only
a union between a one man and one woman may be marriage valid in or recognized by
this state and its political subdivisions. This state and its political subdivisions shall not
create or recognize a legal status for relationships of unwed partners that intends to
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approximate the design, qualities, significance, or effect of marriage” (News Stories
Chronicle, accessed on Web 5/30/08). Ohio’s amendment has been criticized as
particularly restrictive because it would prohibit benefits for Ohio employees’ unmarried
partners. Others note that the impact of the amendment will limit the ability of
businesses and universities to attract talent—in effect slowing Ohio’s progress by saying
to certain people “We don’t want you here” (Boston.com National News, accessed on
Web 5/30/08).

In a judicial ruling on November 28, 2005, Cuyahoga County Common Pleas Court
Judge James P. Celebrezze found that the second sentence of the amendment violates the
Equal Protection clause of the U. S. Constitution. In essence, the Judge ruled that the
second sentence bars courts from granting protection orders to a member of an unmarried
couple.

Leaqislative Initiatives Impacting Home Rule

A parallel concern to the overuse of constitutional amendments is the tendency of the
Ohio Legislature to put forth bills identified as issues of “statewide concern” which are,
to mayors, better defined as issues of local concern. Thus the Ohio legislature pre-empts
the home rule powers of municipalities. As evidence of this trend, the Mayors cite a
number of recent examples:

Cable TV Franchise: Senate Bill 117 (SB 117), also known as the Cable Franchise Bill,
adopted in 2007, is a very recent example of erosion of municipal home rule in the state
of Ohio. The bill is designed to level the playing field between cable companies such as
Time Warner and telecommunication companies such as AT&T. SB 117 creates a single
statewide franchise for each company instead of a patchwork of local agreements signed
by cities and townships.

Among the opponents of the bill were local governments, represented by the Ohio
Municipal League and the Ohio Township Association. The municipalities lose control of
cable franchises and revenue. Municipalities and other public bodies, such as schools,
police, and fire departments, also lose free connections currently provided by cable
companies.

Consumers, however, stand to gain the most, said Sarah Briggs, executive director of
TVA4US, a group that supported the bill. Municipalities will have better customer service,
better choice and lower cable costs, she said. The TV4US Coalition membership included
AT&T and many companies and business and consumer groups.

Eminent domain: As of October 2007, at least three bills were put forth in the Senate,
and one in the House. Status of those bills:

Senate Joint Resolution 1 (SJR1): Coughlin proposed to enact Sec. 19b of Article | of the
Constitution of the State of Ohio to provide limits on the power of a public authority to
take private property for a public use. Passed the House without the 60 votes needed
(Source: The Ohio Municipal League).
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The mayors agree with Cleveland Mayor Frank Jackson that this Joint Resolution would
“strip home rule from the (state) constitution as it pertains to eminent domain.” Sen.
Dale Miller (D-Cleveland) said “trampling on home rule” would do more to subtract
from the rights of citizens than the restrictions on eminent domain would add (Crain’s
Cleveland Business, June 2007).

Senate Joint Resolution 3 (SJR3): Coughlin proposed to enact Section 19b of Article 1 of
the Constitution of the State of Ohio to provide limits on the power of a public authority
to take private property for a public use. It was referred to the Senate State & Local
Government & Veteran Affairs Committee (Source: The Ohio Municipal League).

Senate Bill 7 (SB7): Grendell formally stated the General Assembly’s intentions in its
upcoming deliberations on reforming Ohio’s laws regulating the exercise of eminent
domain (Source: The Ohio Municipal League).

House Bill 5 (HB5): Gibbs formally stated the General Assembly’s intentions in its
upcoming deliberations on reforming Ohio’s laws regulating the exercise of eminent
domain. It was referred to the Senate State & Local Government & Veteran’s Affairs
(Source: The Ohio Municipal League).

SB 7 eventually passed and became law in 2007. The mayors were concerned that the
definition of “blight” (once proposed at 90% of the target area) would be set so high that
it would preclude a municipality’s efforts to improve deteriorating areas in the
community. As finalized, the law established a 70% threshold for “blight”. Mayors
participating in the Think Tank suggested that a 40% -50% “blight” threshold might be
more appropriate, and might enable them to make positive improvements in affected
neighborhoods in a timely fashion.

Gas wells: The mayors contend that the Ohio Legislature favored lobbyist interests of
the gas industry by passing legislation with few restrictions on where gas wells can be
drilled. Consequently, citizens in municipalities have no recourse if gas wells are drilled
in areas where they create an unsightly view and bombard neighborhoods with noise
night and day, or create a possible safety hazard. The mayors believe this is a prime
example of the erosion of municipal home rule.

Residency requirements: Should municipal employees live within the boundaries of the
community employing them? A number of municipalities have put the employee
residency question on the ballot, letting voters decide. The Ohio Legislature has recently
determined that this residency issue is a “matter of statewide concern,” voting that
municipalities cannot require employees, particularly police and fire, to reside within the
boundaries of the municipality which employs them. Several municipalities have gone to
court in an attempt to reverse the legislation, citing home rule privilege for this issue.
Results of court cases have varied. A recent decision (Jan. 9, 2008) of the 9™ Ohio
District Court of Appeals in Akron reversed a common pleas court ruling that held state
law superseded local authority. The recent court decision sided with the City of Akron,
concluding that the statute amounted to state lawmakers seeking to circumvent the home-
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rule authority of municipalities. It is anticipated that this issue will ultimately go to the
Ohio Supreme Court (Akron Beacon Journal, January 14, 2008).

Building Codes: Ohio legislators recently voted to establish a minimum building code
for the state of Ohio. A primary reason for this legislation was the strong lobbying by
representatives of builders and developers, who contended that variation in building
standards across the state and from municipality to municipality was confusing and
hampered the efficient operation of their business. From the mayors’ perspective, the
imposition of the state minimum building code removes the option of setting higher
standards in their municipalities for construction of quality housing stock desirable for
their communities. The mayors also note that because of variations in winter weather
between northern Ohio and southern Ohio, minimum standards which may be adequate
for southern Ohio will not provide ample protection from the elements in northern Ohio.

Red light cameras: A number of municipalities have contracted with companies to
install cameras at intersections to photograph drivers violating speed limits, stop signs,
etc., resulting in tickets being mailed to violators. The Ohio Legislature has proposed
legislation to allow municipalities to deploy the cameras only if a police officer is
patrolling the area (which, from the mayors’ point of view, defeats the purpose of the
cameras). As of October 2007, House Bill 30 (HB 30, R. McGregor) proposed to require
any local authority that enforces any traffic law by means of traffic law photo-monitoring
devices to erect signs on every highway or freeway that is part of the state highway
system and that enters that local authority to inform inbound traffic that the local
authority utilizes traffic law photo-monitoring devices to enforce laws. Referred to
Senate Highways & Transportation Committee (Source: The Ohio Municipal League).
The Mayors point out that regulating traffic within their municipal boundaries has always
been an issue of local rather than statewide concern. A recent court decision upheld the
City of Akron’s right to deploy red light cameras.

Concealed carry (weapons): As of October 2007, House Bill 225 (HB 225) (Adams)
would authorize a person to carry a concealed handgun without obtaining a license and
without providing information about license or gun possession to approaching law
enforcement officials; to eliminate premises in which a concealed carry licensee may not
carry a concealed handgun into public or private institutions of higher education, places
of worship, day-care centers and homes, and government buildings other than schools,
courthouses, law enforcement offices, and correctional facilities (Excerpts from The Ohio
Municipal League). The mayors see their primary role of providing for the safety and
welfare of their citizens. They see that responsibility as definitely a matter of local
concern, not to be subjugated to a statewide law.

Home Rule

As noted in the Columbus Dispatch (Dec. 12, 2006), (then) State Senator Eric Fingerhut
stated, “This has been a noticeable and dramatic shift in the willingness of the legislature
to pre-empt home rule.” He was referring to the Ohio Legislature’s overriding local
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municipal laws on red-light cameras, gun control, and residency requirements for police
and firefighters. Thomas George, former Mayor of Lakewood and immediate past
president of The Ohio Municipal League, noted that legislators are quick to point out
faults of big cities but then take away their abilities to make decisions. In their defense,
legislators say they are working to eliminate a confusing array of laws around the state.

Attorney Kenneth Fisher, Law Director of the City of University Heights, characterized
the erosion of municipal home rule in Ohio as a return to Dillon’s Rule, which was
common law before 1902. Geon and Turnbull, in a study of county government, contrast
home rule and Dillon’s rule, which also applies to municipalities: “Under home rule,
[municipalities] are viewed as being free to undertake activities unless expressly
prohibited by the state. Under Dillon’s Rule, [municipalities] are free to undertake only
those activities that are explicitly allowed by the state” (September 2004, p. 1).

Attorney Fisher pointed out that the subtle erosion of home rule power may inevitably
lead to more serious consideration of regional cooperation among municipalities. Inroads
are being made currently by organizations such as the Northeast Ohio Sourcing Office
(NEOSO) which provides member jurisdictions cost savings through joint purchasing of
products and services.

A major impact on home rule authority, discussed by Attorney Gotherman and former
Mayor William Knoble was the “Rocky River Case” (Rocky River v. State Emp.
Relations Bd. 1988), which dealt a major blow to municipal home rule. In this case, the
Supreme Court held that the establishment of compensation was a power of local self-
government under Article XVIII, Section 3 of the Ohio Constitution and that a provision
of the state public sector labor law requiring binding arbitration for municipal safety
employees’ compensation was unconstitutional. A motion to rehear was denied
December 13, 1988. A motion to reconsider that decision was granted February 19,
1989. On May 10, 1989, the Ohio Supreme Court reversed the 1988 decision. In this
reversal, the court held that the state law requiring mandatory and binding arbitration is
valid and that state law prevails over an exercise of powers of local self-government,
since the statutory provision is within the General Assembly’s authority to enact
employee welfare legislation pursuant to Section 34, Article 11, Ohio Constitution. All
four decisions were decided by a 4-3 vote of the Supreme Court (Gotherman, 2002).

Conclusion

Members of the Mayors” Think Tank of Northeast Ohio believe that term limits for state
elected officials have been detrimental to the state as a whole and to the interests of
municipalities. As justification for this belief, they cite the lack of experienced
leadership in the General Assembly, the inability of elected officials to build coalitions
given the relatively short time in office, and the rush to pass certain legislation with poor
or incomplete information. The mayors have noted that voters have always had an
effective means to limit the terms of elected officials through the election process.
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The Mayors further believe that the proliferation of constitutional amendments to decide
issues that would be better handled legislatively circumvents the legislative process.
Once an amendment to the Ohio Constitution is passed by the voters, a further
amendment or repeal is almost impossible because of the cumbersome process of going
back to the voters and communicating reasons for the change. Therefore policies put into
practice through constitutional amendments become permanent changes even though
implementation may be less effective than original proponents of the amendment
anticipated.

The Mayors are extremely concerned that recent actions of the Ohio Legislature deeming
certain issues to be of “statewide concern” rather than subject to “local municipal self-
government” pre-empts home rule powers guaranteed by Article XVIII of the Ohio
Constitution. Many examples presented in this paper document the preponderance of
state-wide legislation for issues that the Mayors say are truly a matter of local self-
government, and the proliferation of constitutional amendments creating policy that is
better handled legislatively. The result of term limits for state-wide office-holders and
the overuse of constitutional amendments is the erosion of municipal home rule powers
as guaranteed in the Ohio Constitution through actions of the Constitutional Convention
in 1912,
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